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Rulemaking. 

SUMMARY:  In  February  1979,  the 
U.S.  Department  of  Energy  (DOE)  ex¬ 
pects  to  promulgate  proposed  rules  to 
implement  the  Residential  Conserva¬ 
tion  Service  program.  The  purpose  of 
this  program  is  to  facilitate  and  en¬ 
courage  the  installation  of  energy  con¬ 
servation  and  renewable  resource 
measures  in  private  homes.  In  addi¬ 
tion,  the  program  is  designed  to 
ensure  that,  to  the  extent  possible,  the 
purchase  and  installation  of  such 
measures  will  be  accomplished  in  a 
manner  that  protects  the  customer 
from  unfair  and  unsafe  practices. 

In  general,  the  program  requires 
large  gas  and  electric  utilities  and 
allows  a  home  heating  supplier  to  pro¬ 
vide  energy  conservation  information 
to  their  residential  customers,  to  pro¬ 
vide  upon  request  energy  audits  of 
homes  of  their  residential  customers, 
and.  to  arrange  upon  request  for  the 
purchase,  installation,  financing  and 
billing  of  energy  conservation  and  re¬ 
newable  resources  measures  by  their 
customers.  The  purpose  of  this  Ad¬ 
vance  Notice  of  Proposed  Rulemaking 
is  to  advise  the  public  of  the  proposed 
rulemaking,  to  indicate  the  major  stat¬ 
utory  requirements  and  certain  ques¬ 
tions  which  these  requirements  raise, 
and  to  invite  public  comments  con¬ 
cerning  the  content  of  the  proposed 
rules  and  the  implementation  of  the 
program. 

DATES:  Written  comments  in  re¬ 
sponse  to  this  Advance  Notice  should 
be  filed  with  DOE  at  the  address 
noted  below  by  5:30  p.m.,  February  2, 
1979.  A  schedule  of  dates  for  public 
hearings  will  be  published  on  or  before 
the  date  the  proposed  rules  are  pub¬ 
lished. 

ADDRESSES:  Written  responses  to 
the  Advance  Notice  should  be  sent  to: 
U.S.  Department  of  Energy,  Office  of 
Public  Hearings  Management,  Room 
2313,  Box  WC,  2000  M  Street  NW., 
Washington,  D.C.  20461. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  J.  Wm.  Bethea,  U.S.  Department 
of  Energy,  Program  Manager.  Resi¬ 
dential  Conservation  Service  Pro¬ 
gram,  20  Massachusetts  Avenue 
NW.,  Room  2253C,  Washington,  D.C. 
20545,  202-376-1964. 


PROPOSED  RULES 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  General  Background 

II.  General  Summary  of  Statutory  Re¬ 
quirements 

III.  Detailed  Summary  of  Major  Statutory 
Requirements  and  Comments 

1.  Content  of  DOE's  Rule 

2.  Requirements  for  State  Residential 
Energy  Conservation  Plans  for  Utilities 

3.  Plan  Requirements  for  Nonregulated 
Utilities  Not  Subject  to  a  State  Plan 

4.  Plan  Requirements  for  Home  Heating 
Suppliers 

5.  Program  Requirements  for  Utilities 

6.  Supply,  Installation  and  Financing  by 
Utilities 

7.  Program  Requirements  for  Home  Heat¬ 
ing  Suppliers 

8.  Temporary  Program  Exemptions 

9.  Federal  Standby  Authority 

10.  Preemption 

11.  Consultation 

I.  Introduction  and  General 
Background 

On  November  9,  1978,  President 
Carter  signed  into  law  the  National 
Energy  Conservation  Policy  Act  (Pub. 
L.  95-619).  Title  II  of  that  Act  con¬ 
cerns  residential  energy  conservation. 
Part  1  of  Title  II  (hereafter  referred 
to  as  the  “Act”)  establishes  the  “Resi¬ 
dential  Conservation  Service  Pro¬ 
gram”  (the  abbreviation  “RCS  Pro¬ 
gram”  is  used  in  this  Advance  Notice), 
described  in  the  Act  as  the  “Utility 
Program.” 

The  Act  requires  DOE  to  publish  an 
Advance  Notice  of  Proposed  Rulemak¬ 
ing  regarding  the  content  and  imple¬ 
mentation  of  residential  energy  con¬ 
servation  plans  by  December  24,  1978. 
Within  60  days  thereafter  (by  March 
6.  1979),  DOE  must  publish  proposed 
rules  for  this  program.  Thereafter, 
DOE  will  afford  all  interested  persons, 
including  Federal  and  State  agencies, 
an  opportunity  to  present  oral  and 
written  comments  on  the  proposed 
rules.  DOE  is  planning  several  region¬ 
al  hearings  and  at  least  one  national 
hearing  to  allow  interested  persons  an 
opportunity  to  comment  on  the  pro¬ 
posed  rules.  The  final  rules  will  be 
adopted  after  the  public  hearings  and 
closing  of  the  comment  period.  DOE 
will  allow  a  minimum  of  60  days  for 
comments  on  the  proposed  rules. 

Because  of  the  limited  time  for  com¬ 
ments  and  for  their  consideration  by 
DOE,  interested  persons  may  wish  to 
restrict  their  comments  at  this  time  to 
those  matters  which  they  consider  the 
most  important  and  fundamental. 
Moreover,  because  of  the  statutory 
deadline  for  promulgation  of  the  pro¬ 
posed  rules,  DOE  may  not  be  able  to 
address,  before  promulgation  of  the 
proposed  rules,  all  comments  received 
in  response  to  this  Advance  Notice. 
Comments  not  considered  before  pro¬ 
mulgation  of  the  proposed  rules  will 
be  considered  prior  to  adoption  of 
final  rules. 


As  required  by  law,  the  proposed 
rulemaking  will  include  summaries  of 
DOE’s  Regulatory  Analysis  and  Envi¬ 
ronmental  Assessment  of  the  program. 

In  order  to  meet  the  statutory  dead¬ 
line  for  promulgation  of  the  proposed 
rules,  DOE  is  focusing  its  resources 
upon  a  timely  issuance  of  the  pro¬ 
posed  rules  and,  as  noted  above,  is 
planning  extensive  public  hearings  on 
the  proposed  rules  to  provide  all  inter¬ 
ested  persons  an  opportunity  to  par¬ 
ticipate.  Thus,  this  Advance  Notice  of 
Proposed  Rulemaking  is  intended  to 
serve  as  an  informational  document 
setting  forth  material  elements  of  the 
RCS  Program.  As  noted  in  the  Sum¬ 
mary,  above,  DOE  may  not  be  able  to 
evaluate  all  comments  before  the  pro¬ 
posed  rules  are  promulgated.  They  will 
be  evaluated  after  issuance  of  the  pro¬ 
posed  rules,  however,  and  will  be  in¬ 
cluded  as  a  part  of  the  public  record. 
Subsequent  to  the  public  hearings  and 
closing  of  the  record,  DOE  will  publish 
a  written  response  to  the  major  com¬ 
ments,  criticisms  and  alternatives  of¬ 
fered  during  the  rulemaking  process. 

Upon  adoption  of  final  rules,  States, 
if  a  Governor  chooses  to  submit  a 
State  plan,  must  submit  their  plans 
within  180  days.  Non-regulated  utili¬ 
ties  must  submit  their  plans  directly 
to  DOE  if  they  are  not  included  in  the 
State  plans.  In  general,  DOE  must  ap¬ 
prove  or  disapprove  each  plan  within 
90  days  after  submission.  If  a  plan  is 
disaproved,  a  new  or  amended  plan 
must  be  submitted  within  60  days 
thereafter  and  the  90  day  review 
period  will  begin  again.  Finally,  if  a 
plan  is  not  approved  or  if  DOE  deter¬ 
mines.  after  notice  and  an  opportunity 
for  a  public  hearing,  that  a  plan  has 
not  been  adequately  implemented, 
DOE  is  required  to  exercise  the  statu¬ 
tory  Federal  standby  authority,  that 
is,  to  develop  and  implement  directly  a 
plan  for  that  State.  For  purposes  of 
the  Act,  Puerto  Rico,  the  District  of 
Columbia,  and  the  Tennessee  Valley 
Authority  (“TVA”),  with  respect  to 
utilities  subject  to  its  ratemaking  au¬ 
thority,  are  treated  as  States. 

II.  General  Summary  of  Major 
Statutory  Requirements 

The  Act  assigns  responsibilities  for 
the  RCS  program  to  the  Federal  Gov¬ 
ernment,  the  States,  and  large  gas  and 
electric  utilities.  Home  heating  suppli¬ 
ers  may  participate  in  the  program 
under  certain  conditions.  The  role  of 
the  Federal  Government,  specifically 
DOE,  is  to  promulgate  rules: 

1.  Identifying,  on  the  basis  of  the  cli¬ 
matic  region  and  other  factors,  the  ap¬ 
propriate  energy  conservation  and  re¬ 
newable  resource  measures  to  be  in¬ 
cluded  in  the  program: 

2.  Setting  standards  governing  both 
materials  and  installations  necessary 
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for  general  safety  and  effectiveness  of 
the  measures; 

3.  Setting  standards  for  procedures 
to  protect  consumers  under  the  pro¬ 
gram;  and 

4.  Setting  standards  to  protect  in¬ 
stallers,  contractors,  and  lenders  from 
unfair  and  discriminatory  practices. 

Another  role  of  DOE  is  to  assess  pro¬ 
posed  State  plans  for  implementing 
the  program  and  to  assure  that  such 
plans  meet  the  requirements  of  both 
the  Act  and  DOE”s  regulations.  DOE 
must  also  annually  publish  a  list  of 
the  utilities  which  are  covered  by  the 
Act.  Finally,  DOE  is  responsible, 
where  a  State  plan  is  not  in  effect 
with  respect  to  utilities,  for  directly  in¬ 
suring  that  the  program  is  implement¬ 
ed  by  the  utilities. 

The  role  of  a  State,  if  the  Governor 
chooses  to  have  the  State  participate 
in  the  program,  is  to  insure  that  the 
utilities  subject  to  the  State  plan  im¬ 
plement  the  program  in  accordance 
with  the  terms  of  the  Act,  DOE’s  regu¬ 
lations,  and  the  State  plan.  In  addi¬ 
tion,  if  the  State  participates  in  the 
program,  the  State  is  responsible  for 
compiling  lists  of  qualified  suppliers 
and  contractors  of  energy  conserva¬ 
tion  and  renewable  resource  measures 
and  of  qualified  lenders  who  provide 
loans  for  such  measures.  Finally,  par¬ 
ticipating  States  are  responsible  for  es¬ 
tablishing  various  procedures  to  pro¬ 
tect  consumers.  Certain  responsibil¬ 
ities  are  placed  directly  on  State  regu¬ 
latory  authorities.  Under  the  Act, 
“state  regulatory  authority*’  includes 
any  State  agency,  including  municipal¬ 
ities  and  agencies  thereof,  which  has 
ratemaking  authority  with  respect  to 
the  sale  of  gas  or  electricity. 

The  role’  of  the  utilities  is  critical, 
and  their  participation  in  the  program 
is  mandatory  whether  or  not  their 
State  participates  in  the  program.  Pur¬ 
suant  to  the  Act,  DOE’s  rules,  and  any 
applicable  State  plan,  utilities  must 
offer  all  of  their  residential  customers: 

1.  Information  concerning  suggested 
conservation  measures  for  residential 
buildings; 

2.  Information  concerning  estimated 
savings  in  energy  costs  resulting  from 
installation  of  suggested  measures  in 
typical  residential  buildings; 

3.  Individual  home  energy  audits; 
and 

4.  Arrangements  for  the  installation 
and  financing  of  suggested  measures 
at  fair  and  reasonable  prices  and  rates 
of  interest. 

A  residential  customer  essentially  in¬ 
cludes  any  customer  of  a  covered  util¬ 
ity  who  lives  in  a  currently  existing 
residential  building  with  four  or  less 
dwelling  units. 

Where  a  Governor  has  included 
home  heating  suppliers  in  a  State  plan 
and  a  particular  supplier  has  volun¬ 


teered  to  participate,  that  supplier 
then  generally  is  subject  to  the  same 
requirements  as  the  utilities.  Provision 
is  made,  however,  for  the  Governor  to 
waive  any  requirement  if  it  is  too  bur¬ 
densome  on  the  supplier. 

Section  III  of  this  Advance  Notice 
contains  a  more  detailed  summary  of 
certain  of  the  Act’s  major  require¬ 
ments  together  with  some  DOE  com¬ 
ments  intended  to  facilitate  public  dis¬ 
cussion  and  to  illustrate  some  of  the 
issues  upon  which  interested  persons 
may  wish  to  comment.  DOE'S  primary 
responsibilities  regarding  the  content 
and  implementation  of  residential 
energy  conservationn  plans  are  set 
forth  in  Part  I  of  Section  III.  The  pri¬ 
mary  responsibilities  of  the  States  re¬ 
garding  the  substantive  content  and 
implementation  of  State  plans  for  util¬ 
ities  are  detailed  in  Part  2,  while  Part 
3  concerns  plans  by  nonregulated  utili¬ 
ties  not  subject  to  State  plans,  and 
Part  4  concerns  State  plans  for  home 
heating  suppliers.  Parts  5  and  6  ad¬ 
dress  the  RCS  Program  requirements 
for  utilities  (regulated  and  nonregulat¬ 
ed).  the  general  prohibition  regarding 
utilities’  supply,  installation  and  fi¬ 
nancing  of  conservation  measures,  and 
the  exceptions  to  this  general  prohibi¬ 
tion.  Part  7  details  the  program  re¬ 
quirements  for  home  heating  suppli¬ 
ers.  Part  8  outlines  the  requirements 
for  temporary  program  exemptions 
(for  up  to  3  years).  Part  9  discussess 
DOE's  statutory  duty  to  exercise  the 
federal  standby  authority  upon  cer¬ 
tain  conditions.  Finally,  Part  10  sets 
forth  the  statutory  provision  regard¬ 
ing  preemption  of  State  law  in  certain 
circumstances,  and  Part  11  notes 
DOE's  consultation  responsibilities. 
Comments  follow  most  Parts. 

III.  Detailed  Summary  of  Major 

Statutory  Requirements  and  Com¬ 
ments 

The  Act  sets  forth  specific  require¬ 
ments  regarding  the  content  and  im¬ 
plementation  of  the  RCS  Program. 
Many  of  these  requirements  need  am¬ 
plification.  The  following  list  of  cer¬ 
tain  statutory  requirements  is  set 
forth  with  the  hope  that  interested 
persons  will  comment  on  those  areas 
of  interest  to  them. 

I.  CONTENT  OF  DOE’S  RULES 

The  Act  requires  DOE  to  issue  rules 
regarding  the  content  and  implemen¬ 
tation  of  residential  energy  conserva¬ 
tion  plans.  These  rules  must: 

(1)  Identify  suggested  residential 
energy  conservation  measures  for  resi¬ 
dential  buildings  by  climatic  region 
and  by  categories  determined  by  DOE 
on  the  basis  of  type  of  construction 
and  any  other  appropriate  factors. 

“Residential  energy  conservation 
measures”  include: 


(a)  Caulking  and  weatherstripping 
of  doors  and  windows; 

(b)  Furnace  efficiency  modifications, 
including  replacement  burners,  fur¬ 
naces,  or  boilers  or  any  combination 
thereof,  which  DOE  determines  sub¬ 
stantially  increase  the  energy  efficien¬ 
cy  of  the  heating  system;  devices  for 
modifying  flue  openings  which  will  in¬ 
crease  the  energy  efficiency  of  the 
heating  system;  and  electrical  or  me¬ 
chanical  furnace  ignition  systems 
which  replace  standing  gas  pilot 
lights; 

(c)  Clock  thermostats; 

(d)  Ceiling,  attic,  wall  and  floor  insu¬ 
lation; 

(e)  Water  heater  insulation; 

(f)  Storm  windows  and  doors,  mul- 
tiglazed  windows  and  doors,  heat-ab¬ 
sorbing  or  heat-reflective  glazed  win¬ 
dows  and  door  materials; 

(g)  Devices  associated  with  load 
management  techniques; 

(h)  Devices  to  utilize  solar  energy  or 
windpower  to  reduce  the  use  of  other 
forms  of  energy,  including  devices  for 
heating  of  water,  space  heating  or 
cooling;  and 

(i)  Such  other  measures  as  DOE 
identifies  by  rule  for  the  RCS  Pro¬ 
gram. 

None  of  the  measures  referred  to 
above,  except  caulking  and  weather¬ 
stripping  of  doors  and  windows,  may 
be  treated  as  a  residential  energy  con¬ 
servation  measure  unless  warranted  by 
the  manufacturer  to  meet  a  specified 
level  of  performance  for  a  period  of 
not  less  than  three  years.  In  determin¬ 
ing  the  appropriate  “suggested  (resi¬ 
dential  energy  conservation)  meas¬ 
ures,”  for  a  particular  location  and 
category  of  residential  building,  DOE 
must  consider  the  cost  of  the  required 
inspection  and  its  effect  upon  the  will¬ 
ingness  of  residential  customers  to 
participate  in  the  RCS  Program. 

DOE’s  rules  must  also  include; 

(1)  Standards  DOE  determines  are 
necessary  for  the  general  safety  and 
effectiveness  of  any  residential  energy 
conservation  measure;' 

(2)  Standards  DOE  determines  are 
necessary  for  the  installation  of  a  resi¬ 
dential  energy  conservation  measure; 1 

(3)  Standards  for  procedures  con¬ 
cerning  fair  and  reasonable  prices  and 
rates  of  interest  to  residential  custom¬ 
ers  in  connection  with  the  purchase 
and  installation  of  residential  energy 
conservation  measures; 

(4)  Standards  for  procedures  con¬ 
cerning  unfair,  deceptive,  or  anticom- 


'A  Technical  Report.  “Material  Criteria 
and  Installation  Practices  for  the  Retrofit 
Application  of  Insulation  and  Other  Weath- 
erization  Materials,”  prepared  by  the  Divi¬ 
sion  of  Buildings  and  Community  Systems 
of  DOE  recommends  material  criteria  and 
installation  practices.  Copies  are  available 
from  Ms.  Gloria  Purnell,  20  Massachusetts 
Avenue,  N.W.,  Room  2252C,  Washington, 
D.C.  20545. 
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petitive  acts  or  practices  to  ensure 
that  plans  submitted  contain  adequate 
measures  to  prevent  such  acts  or  prac¬ 
tices  in  the  program; 

(5)  Standards  that  (a)  require  speci¬ 
fied  lists  (of  suppliers,  contractors  and 
lending  institutions  participating  in 
the  program)  to  be  prepared  in  a  fair, 
open  and  nondiscriminatory  manner 
and  (b)  provide  for  the  removal,  in  ap¬ 
propriate  circumstances,  of  suppliers, 
contractors  or  lending  institutions 
from  the  lists;  and 

(6)  Standards  assuring  that  any 
person  alleging  an  injury  resulting 
from  a  violation  of  the  requirements 
regarding  listing  and  removal  shall 
have  a  right  to  redress  under  proce¬ 
dures  established  by  the  Governor  of  a 
State. 

In  addition  to  the  above,  DOE  may 
include  other  requrements  deemed 
necessary  to  carry  out  the  RCS  Pro¬ 
gram  effectively. 

Comments 

Each  of  the  statutory  requirements 
noted  above  raises  issues  which  inter¬ 
ested  persons  may  wish  to  address.  For 
example,  regarding  the  definition  of  a 
residential  energy  conservation  meas¬ 
ure,  what  devices  should  be  included 
in  connection  with  load  management 
techniques?  In  connection  with  the 
utilization  of  solar  energy?  What 
other  factors,  if  any,  should  DOE  con¬ 
sider  in  identifying  “appropriate”  sug¬ 
gested  residential  energy  conservation 
measures  involving  solar  energy?  The 
same  issue  is  relevant  to  devices  to  uti¬ 
lize  windpower  for  a  residential  energy 
conservation  purpose.  What  criteria 
should  be  used  to  define  solar  energy 
and  windpower  devices  that  would 
qualify  as  residential  energy  conserva¬ 
tion  measures?  Should  solar  energy 
and  windpower  devices  be  treated  dif¬ 
ferently  from  other  residential  energy 
conservation  measures?  If  so,  how? 

What  other  conservation  measures 
should  DOE  identify?  What  criteria 
should  be  used  to  evaluate  measures  to 
be  added  to  the  list?  Should  cost  effec¬ 
tiveness  criteria  be  used  for  determin¬ 
ing  "appropriate”  suggested  measures? 
If  so,  for  which  ones  and  what  should 
be  the  basis  for  determining  cost  effec¬ 
tiveness?  What  should  be  included  as 
“necessary”  standards  for  the  general 
safety  and  effectiveness  of  residential 
energy  conservation  measures?  What 
should  be  included  as  “necessary”  in¬ 
stallation  standards? 

What  should  be  included  in  the 
standards  for  “procedures  concerning 
fair  and  reasonable  prices  and  rates  of 
interest”  to  residential  customers  in 
connection  with  the  purchase  and  in¬ 
stallation  of  residential  energy  conser¬ 
vation  measures?  What  should  be  in¬ 
cluded  in  the  standards  for  procedures 
regarding  “unfair,  deceptive  or  anti¬ 
competitive  acts  or  practices?” 


What  standards  can  help  ensure 
that  the  specified  lists  are  prepared  in 
a  “fair,  open  and  nondiscriminatory 
manner?”  What  would  constitute  ap¬ 
propriate  reasons  for  removal  of  sup¬ 
pliers,  contractors,  or  lending  institu¬ 
tions  from  the  lists?  What  should  be 
included  in  the  standards  to  ensure 
meaningful  redress  procedures? 

2.  REQUIREMENTS  FOR  STATE  RESIDENTIAL 

ENERGY  CONSERVATION  PLANS  FOR 

UTILITIES 

A  Governor  need  not  submit  a  State 
plan  at  all.  If  he  does  submit  a  State 
plan,  it  must  cover  all  regulated  utili¬ 
ties  in  the  State  and  may  cover  non- 
regulated  utilities,  if  applicable  State 
law  permits.  (Neither  TVA  nor  any 
utility  subject  to  TVA’s  ratemaking 
authority  may  be  covered  by  a  State 
plan.  TVA  must  submit  its  own 
“State”  plan.) 

The  Act  defines  “regulated  utilities” 
to  mean  public  utilities  whose  rates 
are  controlled  by  a  State  regulatory  ~ 
authority  or  the  TVA.  “Nonregulated 
utilities”  are  public  utilities  whose 
rates  are  not  controlled  by  a  State  reg¬ 
ulatory  authority  or  TVA. 

The  Act  does  not  govern  all  public 
utilities.  In  general,  in  each  calendar 
year  it  covers  only  public  utilities 
which  either  sold  more  than  10  billion 
cubic  feet  of  natural  gas  or  more  than 
750  million  kilowatt-hours  of  electric 
energy  during  the  second  preceding 
calendar  year  for  purposes  other  than 
resale. 

DOE  may  not  approve  a  proposed 
State  residential  energy  conservation 
plan  for  utilities  unless  the  plan: 

(1)  Requires  each  regulated  utility 
and  each  nonregulated  utility  subject 
to  the  plan  to  implement  a  utility  pro¬ 
gram  meeting  the  requirements  de¬ 
scribed  in  Part  5; 

(2)  Contains  adequate  State  enforce¬ 
ment  procedures; 

(3)  Provides  a  procedure  for  permit¬ 
ting  suppliers  or  contractors  to  be  in¬ 
cluded  on  publicly  available  lists  com¬ 
piled  by  the  State  and  provided  by  a 
covered  utility  if  the  suppliers  or  con¬ 
tractors  both 

(a)  sell  or  install  residential  energy 
conservation  measures  in  the  area 
served  by  the  utility;  and 

(b)  comply  with  DOE’s  listing  stand¬ 
ards; 

(4)  Provides  a  procedure  to  permit  a 
bank,  savings  and  loan  association, 
credit  union  or  other  public  or  private 
lending  institution  to  be  included  on 
publicly  available  lists  compiled  by  the 
State  and  provided  by  a  covered  utility 
if  the  institution  both 

(a)  offers  loans  for  the  purchase  and 
installation  of  residential  energy  con¬ 
servation  measures  in  the  areas  served 
by  such  utility;  and 

(b)  complies  with  DOE’s  listing 
standards; 


(5)  Provides  adequate  procedures  to 
assure  that  each  covered  utility  will 
charge  fair  and  reasonable  prices  and 
rates  of  interest  to  its  residential  cus¬ 
tomers  in  connection  with  the  sale  and 
installation  of  residential  energy  con¬ 
servation  measures; 

(6)  Provides  procedures  for  resolving 
complaints  against  persons  selling  or 
installing  residential  energy  conserva¬ 
tion  measures  under  such  program; 

(7)  Provides  procedures  for  insuring 
effective  coordination  among  local, 
State  and  federal  energy  conservation 
programs  within  and  affecting  such 
State  including  any  energy  extension 
service  program  administered  by  DOE; 

(8)  Is  adopted  after  notice  and  public 
hearings; 

(9)  Complies  with  any  other  stand¬ 
ards  included  in  DOE's  rules; 

(10)  Contains  provisions  assuring 
that  any  person  alleging  an  injury  re¬ 
sulting  from  a  violation  of  any  plan 
provision  shall  be  entitled  to  redress 
under  procedures  established  by  the 
Governor  or  State  agency:  and 

(11)  Contains  adequate  measures  to 
prevent  unfair,  deceptive  or  anticom¬ 
petitive  acts  or  practices  affecting 
commerce  relating  to  the  implementa¬ 
tion  of  utility  programs  within  such 
State. 

Specifically,  these  measures  must  in¬ 
clude  provisions  assuring  that  the  util¬ 
ity  will  not,  in  carrying  out  the  inspec¬ 
tion  and  arrangements  requirements 
for  utility  programs  (described  below 
at  Part  5),  unfairly  discriminate 
among  residential  customers,  suppli¬ 
ers,  and  contractors  participating  in 
the  program.  These  provisions  must 
also  assure  that  the  utility  will  not  un¬ 
fairly  discriminate  among  measures 
purchased  from  or  installed  by  any 
person  under  such  program. 

The  consumer  protection  measures 
in  the  State  plans  must  also  include 
provisions  assuring  that  a  utility  will 
not  inspect  a  furnace  or  make,  install 
or  inspect  any  furnace  efficiency  modi¬ 
fication  with  respect  to  a  furnace  that 
uses  a  fuel  other  than  that  sold  by 
that  utility,  unless  the  customer  re¬ 
quests  such  inspection,  installation  or 
modification  in  writing. 

Comments 

Many  of  the  above  requirements  for 
State  plans  are  essentially  reiterations 
of  the  statutory  requirements  regard¬ 
ing  the  content  of  DOE’s  rules.  How¬ 
ever,  there  are  some  additional  re¬ 
quirements  imposed  regarding  utilities 
subject  to  the  State  plan  which  merit 
public  discussion:  What  criteria  should 
be  used  to  evaluate  “adequate  State 
enforcement  procedures”?  What  con¬ 
siderations  can  help  assure  that  regu¬ 
lated  utilities  will  not  Unfairly  dis¬ 
criminate  among  suppliers,  contrac¬ 
tors,  and  lenders?  What  kind  of  follow¬ 
up  actions,  such  as  post-installation  in- 


FEDERAL  REGISTER,  VOL.  44,  NO.  6— TUESDAY,  JANUARY  9,  1979 


PROPOSED  RULES 


2161 


spections,  should  be  taken  to  assure 
meaningful  implementation  of  the  re¬ 
quired  standards  and  measures?  In  ad¬ 
dition,  the  State  plans  must  address 
the  issues  raised  in  Parts  4-8  below. 

3.  PLAN  REQUIREMENTS  FOR  NONREGULAT- 

ED  UTILITIES  NOT  SUBJECT  TO  A  STATE 

PLAN 

A  nonregulated  utility  not  covered 
by  a  State  residential  energy  conserva¬ 
tion  plan  must  submit  a  plan  directly 
to  DOE  which: 

(1)  Meets  the  same  substantive  re¬ 
quirements  set  forth  for  State  plans 
for  regulated  utilities  (described  in 
Part  2  above);  and 

(2)  Contains  procedures  whereby 
such  nonregulated  utility  will  submit  a 
written  report  to  DOE  within  one  year 
after  plan  approval  and  biennially 
thereafter  regarding  implementation 
and  compliance  with  the  Utility  Pro¬ 
gram  requirements  (discussed  in  Part 
5  below)  and  including  any  other  in¬ 
formation  required  by  DOE's  rules 

Comments 

Important  issues  regarding  plan  re¬ 
quirements  for  nonregulated  utilities 
include  the  following: 

How  should  DOE  monitor  imple¬ 
mentation  and  compliance?  What  ad¬ 
ditional  information  should  DOE  re¬ 
quire  nonregulated  utilities  to  submit 
in  the  reports?  How  should  the  nonre¬ 
gulated  utility  plan  be  coordinated 
with  the  State  plan  for  regulated  utili¬ 
ties?  Should  the  nonregulated  utilities 
under  their  own  plans  participate  in 
certain  aspects  of  the  State  plans?  For 
example,  should  nonregulated  utilities 
use  State-prepared  lists  of  contractors, 
suppliers,  and  lender  audit  procedures, 
State  consumer  grievance  and  redress 
procedures? 

4.  PLAN  REQUIREMENTS  FOR  HOME 
HEATONG  SUPPLIERS 

The  Act  defines  home  heating  sup¬ 
plier  to  mean  a  person  selling  or  sup¬ 
plying  home  heating  fuel  (including 
No.  2  heating  oil,  kerosene,  butane  and 
propane)  to  a  residental  customer  for 
consumption  in  a  residential  building. 

A  State  residential  energy  conserva¬ 
tion  plan  is  not  required  to  include 
home  heating  suppliers.  If  it  does,  the 
plan  must  meet  the  following  require¬ 
ments  in  order  to  receive  DOE  approv¬ 
al: 

( 1 )  In  general,  it  must  meet  the  same 
requirements  set  forth  regarding  State 
plans  for  utilities  (see  Part  2  above), 
except  that  the  State  plan  with  re¬ 
spect  to  hpme  heating  suppliers 
cannot  require  home  heating  suppliers 
to  participate  in  the  program.  Partici¬ 
pation  in  the  program  is  optional  with 
home  heating  suppliers; 

(2)  It  must  require  participating 
home  heating  suppliers  to  comply 
with  the  general  home  heating  suppli¬ 


er  program  requirements  (described  in 
Part  7  below); 

(3)  It  must  contain  adequate  en¬ 
forcement  procedures  regarding  those 
requirements; 

(4)  It  must  comply  with  any  require¬ 
ments  in  DOE’s  rules  applicable  to 
home  heating  suppliers  (see  Part  7 
below),  and 

(5)  It  must  take  into  account  the  re¬ 
sources  of  small  home  heating  suppli¬ 
ers. 

Comments 

The  home  heating  supplier  industry 
is  characterized  by  wide  disparity  in 
firm  size  but  with  small  firms  pre¬ 
dominating.  Consequently,  the  re¬ 
quirements  regarding  home  heating 
suppliers  must  be  designed  so  as  not  to 
overburden  firms  with  more  limited 
resources.  Nevertheless,  the  Act’s  basic 
standards  on  safety,  effectiveness  and 
consumer  protection  must  be  met. 
This  raises  many  questions:  What  are 
adequate  enforcement  measures  with 
regard  to  home  heating  suppliers? 
Should  DOE’s  consumer  protection 
standards  be  regarding  the  home  heat¬ 
ing  supplier  programs?  What  proce¬ 
dures  should  the  Governor  follow  in 
seeking  and  allowing  ‘  home  heating 
suppliers  to  participate  in  the  pro¬ 
gram?  Should  participating  home 
heating  suppliers  be  allowed  to  with¬ 
draw  from  the  program?  If  so,  howr? 
How  should  a  plan  take  into  account 
the  resources  of  small  home  heating 
suppliers? 

5.  PROGRAM  REQUIREMENTS  FOR 
UTILITIES 

Each  Utility  Program  must  meet  cer¬ 
tain  requirements.  Essentially,  the  Act 
requires  that  public  utilities  (regulated 
and  nonregulated)  must  establish: 

(1)  Procedures  to  inform  (by  speci¬ 
fied  dates)  each  residential  building  of: 

(a)  the  suggested  residential  energy 
conservation  measures  for  the  custom¬ 
er’s  type  (category)  of  building; 

(b)  the  savings  in  energy  costs  likely 
to  result  from  installation  of  the  sug¬ 
gested  measures  in  typical  residential 
buildings  in  each  category; 

(c)  the  availability  through  the 
public  utility  of  the  State  lists  of  sup¬ 
plies,  contractors  and  lending  institi- 
tions; 

(d)  suggested  energy  conservation 
techniques,  including  those  developed 
by  DOE,  that  residental  customers  can 
use  to  save  energy  but  not  requiring 
the  installation  of  energy  conserva¬ 
tion  measures,  including  the  savings  in 
energy  costs  likely  to  result  from  the 
adoption  of  such  suggestions;  and 

(e)  the  utility’s  offer  described  in  (2) 
below. 

(2)  Procedures  to  offer  to  do  the  fol¬ 
lowing  for  each  residential  customer 
owning  or  occupying  a  residential 
building: 


(a)  Inspect  the  building  to  determine 
and  inform  the  customer  of  both  the 
estimated  cost  of  purchasing  and  in¬ 
stalling  the  suggested  measures  and 
the  savings  in  energy  costs  likely  to 
result  from  installation  of  such  meas¬ 
ures.  The  inspection  may  be  conducted 
by  the  utility  or  by  inspectors  under 
contract.  A  report  of  the  inspection 
must  be  maintained  for  at  least  five 
years  and  must  be  made  available  to 
any  subsequent  owner  without  charge. 
A  utility  shall  be  required  to  make 
only  one  inspection  of  a  residence 
unless  a  new  owner  requests  a  subse¬ 
quent  inspection; 

(b)  Arrange  to  have  the  suggested 
residential  energy  conservation  meas¬ 
ures  installed  except  for  prohibited 
furnace  efficiency  modifications 
(unless  the  customer  requests  such 
modifications  in  writing); 

(c)  Arrange  for  a  lender  to  make  a 
loan  to  such  residential  customer  to  fi¬ 
nance  the  purchase  and  installation 
costs  of  suggested  measures; 

(£>  Procedures  to  provide  the  State 
lists  (of  suppliers,  contractors  and 
lending  institutuons)  to  residential 
customers; 

(4)  Accounting  and  cost  payment 

procedures  including: 

(a)  Procedures  assuring  that  the 

utiltiy  accounts  separately  for  all 

amounts  it  expends  or  receives  attrib¬ 
utable  to  the  RCS  Program  (including 
any  penalties); 

(b)  Procedures  assuring  that  all 

amounts  it  expends  to  provide  infor¬ 
mation  (see  Section  (1)  above)  are 
treated  as  current  expenses  of  provid¬ 
ing  utiltiy  service  and  are  charged  to 
all  ratepayers  in  the  same  manner  as 
current  operating  expenses  of  provid¬ 
ing  such  utiltiy  service; 

(c)  Procedures  permitting  the  gener¬ 
al  administrative  costs  of  carrying  out 
the  RCS  Program  and  the  amounts 
expended  to  carry  out  the  inspection, 
arrangement,  and  list  functions  noted 
above  to  be  either  treated  as  a  current 
operating  expense  or  charged  to  the 
customer  for  whom  the  activity  is  per¬ 
formed.  For  regulated  utilities,  the  al¬ 
ternative  chosen  shall  be  in  the  discre¬ 
tion  of  the  State  regulatory  authority. 
A  nonregulated  utility  shall  make  this 
decision  for  itself; 

(d)  Procedures  assuring  that  the 
costs  of  labor  and  materials  incurred 
by  a  utility  for  the  purchase  or  instal¬ 
lation  of  any  residential  energy  con¬ 
servation  measure  shall  be  charged  to 
the  customer  for  whom  such  activity  is 
performed; 

(e)  Procedures  assuring  that  interest 
and  other  costs  of  carrying  out  any  ac¬ 
tivity  as  a  part  of  an  RCS  Program 
(other  than  those  provided  in  (b)-(d) 
above)  shall  be  charged  to  the  subject 
customer  unless  and  to  the  extent  that 
the  State  regulatory  authority  or  non¬ 
regulated  utility  finds,  after  public 
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notice  and  an  opportunity  for  a  public 
hearing,  that  treatment  of  such  costs 
as  current  operating  expenses  is  likely 
to  result  (through  a  reduction  in 
energy  demand)  in  lower  rates  to  the 
utility’s  ratepayers  than  would  occur 
if  the  utility  treated  such  costs  other¬ 
wise;  and 

(f)  Billing  procedures  assuring  that 
RCS  Program  costs  charged  to  the 
customers  for  whom  such  activity  is 
performed  shall  be  stated  separately 
from  costs  of  providing  utility  service. 

(5)  Procedures  requiring  that  new 
residential  customers  be  provided  with 
the  same  services  and  offers  as  have 
been  made  to  existing  customers; 

(6)  Procedures  assuring  that  a  utility 
implementing  a  program  cannot  termi¬ 
nate  utility  service  to  any  customer  be¬ 
cause  of  the  customer’s  default  in 
making  payments  for  energy  conserva¬ 
tion  measures; 

(7)  Procedures  assuring  that,  when  a 
utility  makes  a  loan  to  a  residential 
customer  under  the  RCS  Program^the 
utility  shall  permit  repayment  of  prin¬ 
cipal  and  interest  as  a  part  of  the  cus¬ 
tomer’s  periodic  bills  over  a  period  of 
not  less  than  three  years,  unless  the 
customer  elects  a  shorter  payment 
period.  When  a  loan  is  made  by  a 
person  other  than  the  utility,  the  util¬ 
ity  shall  permit  repayment  of  the  loan 
as  part  of  the  customer’s  periodic  util¬ 
ity  bill  if  the  lender  agrees.  Accelera¬ 
tion  is  permitted  in  the  event  of  de¬ 
fault.  Pre-payment  penalties  are  pro¬ 
hibited. 

Comments 

The  Utility  Program  requirements 
are  very  complex  and  raise  many 
issues,  including:  What  activities 
should  be  encompassed  in  the  statu¬ 
tory  term  “arrange”  with  respect  to  in¬ 
stallation  of  conservation  measures 
and  financing?  What  are  the  soundest 
“procedures”  to  follow  regarding  ac¬ 
counting  procedures  and  payment  of 
costs?  What  actions  should  be  taken  to 
ensure  that  such  procedures  are  equi¬ 
table  and  effective?  Should  DOE  give 
guidance  on  calculation  methods  to 
ensure  consistency  in  all  audits?  What 
training  or  certification  should  be  re¬ 
quired  for  auditors?  What,  if  any,  po¬ 
tentials  for  abuse  are  there  in  the  rela¬ 
tions  among  utilities,  contractors  and 
lenders?  What  regulatory  steps  would 
reduce  any  such  potential? 

6.  SUPPLY,  INSTALLATION  AND  FINANCING 
BY  PUBLIC  UTILITIES 

(1)  The  Act  prohibits  utilities  from 
supplying  or  installing  residential 
energy  conservation  measures  or 
making  loans  to  residential  customers 
for  the  purchase  or  installation  of 
such  measures.  The  exceptions  to  this 
general  rule  are: 

(a)  The  prohibition  regarding  supply 
or  installation  does  not  apply  to  fur- 
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nace  efficiency  modifications,  clock 
thermostats  or  load  management  de¬ 
vices  for  the  type  of  energy  sold  by 
the  utility; 

(b)  Loans  are  permitted  if  they  do 
not  exceed  the  greater  of  either  $300 
or  the  cost  of  purchase  and  installa¬ 
tion  in  the  customer’s  residence  of  the 
items  noted  in  (a)  above; 

(c)  The  prohibitions  contained  in  (1) 
above  shall  not  apply  to  the  following 
supply,  installation  or  financing  activi¬ 
ties: 

(1)  Specific  residential  energy  conser¬ 
vation  measures  which  DOE  deter¬ 
mines  were  being  installed  or  financed 
by  a  utility  on  the  date  of  the  Act’s  en¬ 
actment  (November  9,  1978); 

(ii)  Such  activities  which  DOE  deter¬ 
mines  were  either  broadly  advertised 
or  for  which  substantial  preparations 
were  completed  on  or  before  the  en¬ 
actment  date  (November  9,  1978);  or 

(iii)  Those  activities  which  a  law  or 
regulation  in  effect  on  or  before  the 
date  of  enactment  (November  9,  1978) 
either  required  or  explicitly  permitted 
the  utility  to  carry  out. 

(2)  Upon  the  petition  of  a  public 
utility  (which  a  Governor  must  sup¬ 
port  in  the  case  of  a  regulated  utility), 
DOE  may  waive  any  of  the  prohibi¬ 
tions  regarding  supply,  installation  or 
financing  if  the  utility  demonstrates 
to  the  satisfaction  of  DOE  that,  in  car¬ 
rying  out  such  activities,  the  utility 
would  charge  fair  and  reasonable 
prices  and  rates  of  interest,  and  DOE 
determines  (after  consultation  with 
the  FTC)  that  such  activities  would 
not  be  inconsistent  with  the  preven¬ 
tion  of  unfair  methods  of  competition 
and  unfair  or  deceptive  acts  or  prac¬ 
tices. 

(3)  The  RCS  Program  requirements 
shall  apply  to  a  utility  carrying  out  ac¬ 
tivities  allowed  under  (l)(a),  (b),  or 
(c)(ii)  above.  A  utility  “grandfathered” 
under  (l)(c)(i)  shall  comply  with  the 
RCS  Program  requirements  for  such 
activities  within  a  reasonable  time. 
Utilities  carrying  out  activities  under 
(lXcXiii)  need  not  comply  with  the 
RCS  Program’s  requirements  for  those 
activities, 

(4)  In  any  event,  no  utility  shall 
supply,  install,  or  make  a  loan  regard¬ 
ing  a  residential  energy  conservation 
measure  if  DOE  determines,  after 
notice,  an  opportunity  for  a  public 
hearing,  and  consultation  with  the 
FTC  that  (a)  such  utility  is  making 
loans  or  supplying  or  installing  meas¬ 
ures  on  unreasonable  terms  and  condi¬ 
tions  or  (b)  such  activities  cause  a  sub¬ 
stantial  adverse  effect  upon  competi¬ 
tion. 

(5)  A  violation  of  a  prohibition  re¬ 
garding  supply,  installation  or  financ¬ 
ing  activities  shall  be  deemed  a  viola¬ 
tion  of  a  plan  promulgated  pursuant 
to  the  statutory  standby  authority, 
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thus  triggering  possible  civil  penalties 
(see  Part  9  below). 

Comments 

The  most  difficult  questions  which 
these  prohibitions  raise  appear  to  be 
those  concerning  the  applicability  and 
scope  of  the  exemptions.  What  criteria 
should  DOE  use  in  evaluating  requests 
by  utilities  for  waivers  to  supply,  fi¬ 
nance  and  install  measures?  What  ac¬ 
tivities  might  constitute  “broad  adver¬ 
tising”  or  “substantial  preparations”? 
What  tests  should  be  used  in  deter¬ 
mining  whether  a  utility’s  proposed 
actions  are  consistent  with  preventing 
unfair  competition  and  deceptive  acts 
or  practices? 

7.  PROGRAM  REQUIREMENTS  FOR  HOME 
HEATING  SUPPLIER  PROGRAMS 

A  Governor  may  include  home  heat¬ 
ing  suppliers  in  a  residential  energy 
conservation  plan.  A  home  heating 
supplier  wishing  to  participate  in  the 
program  must  so  notify  the  Governor. 
A  home  heating  supplier  program 
must  meet  the  following  requirements, 
but  a  Governor  may  waive  any  re¬ 
quirement  of  the  program  upon  a  sat¬ 
isfactory  demonstration  that  a  suppli¬ 
er’s  resources  do  not  enable  him  to 
comply  with  such  requirement: 

(1)  Procedures  to  inform  each  resi¬ 
dential  customer  (owning  or  occupying 
a  residential  building)  of  each  partici¬ 
pating  home  heating  supplier  of  the 
suggested  measures  for  the  category  of 
buildings  which  includes  the  custom¬ 
er’s  building,  the  savings  in  energy 
costs  likely  to  result  from  installation 
of  the  suggested  measures  in  typical 
residential  buildings  in  such  category, 
and  the  availability  of  specified  ar¬ 
rangements  (set  forth  in  Section  (2) 
below); 

(2)  Procedures  whereby  such  suppli¬ 
ers  offer  to  each  residential  customer 
the  opportunity  to  enter  into  arrange¬ 
ments  where  the  supplier  (directly  or 
through  inspectors)  will: 

(a)  inspect  the  residential  building  to 
determine  and  inform  the  residential 
customer  of  the  estimated  cost  of  pur¬ 
chasing  and  installing  suggested  meas¬ 
ures  as  well  as  the  savings  in  energy 
costs  likely  to  result  from  installing 
them; 

(b)  inform  each  interested  customer 
of  the  supplier/contractor  and  lending 
institution  lists; 

(c)  either  install  suggested  measures 
or  have  them  installed; 

(d)  either  make  a  loan  or  arrange  for 
another  lender  to  make  a  loan  to  the 
residential  customer  to  finance  the 
purchase  and  installation  costs  of  sug¬ 
gested  measures;  and 

(e)  permit  the  residential  customer 
to  repay,  as  part  of  his  periodic  bill, 
the  principal  of  and  interest  on  any 
loan  over  a  period  of  not  less  than 
three  years  unless  the  customer  elects 
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a  shorter  payment  period.  However, 
the  customer's  failure  to  make  any 
payment  of  principal  or  interest  shall 
not  be  grounds  for  the  termination  of 
fuel  deliveries  to  the  customer.  Accel¬ 
eration  is  permitted  in  the  event  of  de¬ 
fault.  Pre-payment  penalties  are  pro¬ 
hibited. 

Comments 

The  home  heating  supplier  program 
elements  are  analogous  to  the  utility 
program  requirements  and  raise  simi¬ 
lar  issues.  The  Governor  has  broad 
discretion  to  waive  otherwise  applica¬ 
ble  requirements  upon  a  showing  of  in¬ 
sufficient  resources. 

8.  TEMPORARY  PROGRAM  EXEMPTIONS 

A  Governor,  with  respect  to  one  or 
more  utilities  or  a  utility  with  the 
Govrnor’s  support,  may  seek  a  one¬ 
time  temporary  program  exemption 
from  some  or  all  of  the  requirements 
and  prohibitions  of  the  Act  described 
in  Parts  5  and  6  above.  DOE  shall  pro¬ 
mulgate  a  rule  setting  forth  the  re¬ 
quirements  for  exemption  applica¬ 
tions.  Applications  must  be  submitted 
to  DOE  within  180  days  after  publica¬ 
tion  of  the  final  RCS  rules  and  the  ex¬ 
emption  is  limited  to  a  maximum  of 
three  years  from  the  date  it  is  granted. 

At  a  minimum,  to  obtain  an  exemp¬ 
tion,  a  Governor  or  utility  (supported 
by  a  Governor)  must  satisfy  DOE  that 
the  temporary  program  will  be  likely 
to  result  in  the  installation  of  suggest¬ 
ed  measures  in  at  least  as  many  resi¬ 
dential  buildings  as  would  have  had 
measures  installed  if  the  utility  had 
submitted  a  plan  complying  with  the 
RCS  Program  requirements  and  had 
not  violated  any  of  the  otherwise  ap¬ 
plicable  prohibitions  concerning 
supply,  installation  and  financing. 

In  addition,  the  temporary  program 
must  contain: 

(a)  Adequate  procedures  to  assure 
that  the  utility,  in  connection  with  the 
temporary  program,  will  charge  fair 
and  reasonable  prices  and  rates  of  in¬ 
terest  to  its  residential  customers  in 
connection  with  the  purchase  and  in¬ 
stallation  of  residential  energy  conser¬ 
vation  measures;  and 

(b)  Adequate  procedures  for  prevent¬ 
ing  unfair,  deceptive  or  anticompeti¬ 
tive  acts  or  practices  affecting  com¬ 
merce  relating  to  the  implementation 
of  the  program. 

The  statutory  federal  standby  au¬ 
thority,  discussed  at  Part  9,  does  not 
apply  to  utilities  covered  by  a  tempo¬ 
rary  exemption.  After  an  exemption 
expires,  DOE  shall  allow  a  reasonable 


time  for  the  State  or  nonregulated 
utility  to  have  DOE  approve  a  plan  ap¬ 
plicable  to  such  utility  and  to  imple¬ 
ment  the  plan. 

Comments 

The  three  basic  statutory  criteria  for 
temporary  exemptions  are  complex 
and  raise  many  issues.  For  example, 
what  considerations  should  be  evaluat¬ 
ed  to  determine  “adequate  proce¬ 
dures”  under  the  first  two  statutory 
requirements  described  above?  Should 
the  criteria  be  as  strict  or  stricter  than 
the  similar  requirements  for  RCS 
plans  regarding  regulated  and  nonre¬ 
gulated  utilities?  What  sort  of  showing 
should  be  required  to  establish  that 
granting  a  temporary  exemption  will 
be  "likely”  to  result  in  the  installation 
of  measures  in  as  many  residential 
units  as  would  have  been  the  case  in 
the  absence  of  an  exemption? 

9.  FEDERAL  STANDBY  AUTHORITY 

The  Act  vests  DOE  with  standby  au¬ 
thority  which  DOE  must  exercise, 
with  respect  to  regulated  utilities,  if  a 
State  does  not  have  a  DOE-approved 
plan  within  certain  time  limits  or  if 
DOE  determines,  after  notice  and  an 
opportunity  for  a  public  hearing,  that 
an  approved  plan  is  not  being  ade¬ 
quately  implemented.  In  either  event, 
the  Secretary  of  Energy  must  promul¬ 
gate  a  plan  meeting  the  requirements 
for  regulated  utilities  and  must  re¬ 
quire,  by  order,  each  regulated  utility 
.n  the  State  to  offer  a  utility  program 
conforming  to  the  Secretary's  plan 
within  90  days  thereafter. 

With  respect  to  nonregulated  utili¬ 
ties  not  covered  by  an  approved  State 
plan,  the  Secretary  shall  invoke  his 
standby  authority  if  the  nonregulated 
utility  does  not  have  a  DOE-approved 
plan  within  certain  time  limits  or  if 
the  Secretary  determines  that  such 
nonregulated  utility  has  failed  to  ade¬ 
quately  implement  an  approved  plan. 

Orders  issued  pursuant  to  the  Secre¬ 
tary’s  standby  authority  are  enforce¬ 
able  in  the  appropriate  United  States 
District  Court  by  injunction. 

A  public  utility  may  be  subject  to  a 
civil  penalty  if  it  violates  any  require¬ 
ment  of  a  promulgated  Federal  stand¬ 
by  plan  or  if  it  fails  to  comply  with  an 
order  issued  in  connection  therewith 
within  90  days  from  the  date  of  issu¬ 
ance.  The  civil  penalty  shall  be  up  to 
$25,000  per  violation.  Each  day  that 
such  violation  continues  is  a  separate 
violation.  The  Secretary  shall  assess  a 
civil  penalty  by  order.  Before  assessing 
a  civil  penalty,  the  affected  person 
shall  be  given  wTitten  notice  and  an 
opportunity  to  elect  alternative  assess¬ 
ment  procedures. 


Comments 

While  this  section  raises  many  ques¬ 
tions,  those  involving  what  criteria 
DOE  should  use  to  determine  whether 
a  plan  is  being  adequately  implement¬ 
ed  are  the  most  difficult. 

10.  PREEMPTION 

The  Act  provides  that  it  does  not  su¬ 
persede  any  State  or  local  law  or  regu¬ 
lation  except  to  the  extent  DOE  deter¬ 
mines,  upon  petition  of  a  utility  and 
for  good  cause  shown,  that  such  law  or 
regulation  either  prohibits  a  utility 
from  taking  action  required  by  the  Act 
or  permits  or  requires  action  otherwise 
prohibited  by  the  Act. 

1  1.  CONSULTATION 

In  preparing  the  proposed  rule,  the 
Act  requires  DOE  to  consult  with  the 
Secretary  of  Commerce  (acting 
through  the  National  Bureau  of 
Standards),  the  Federal  Trade  Com¬ 
mission,  the  Consumer  Product  Safety 
Commission  and  other  appropriate 
agencies. 

The  Act  requires  DOE  to  consult 
with  the  Secretary  of  Commerce 
(acting  through  the  National  Bureau 
of  Standards)  regarding  any  product 
or  material  standard  relied  upon  in  im¬ 
plementing  the  RCS  FTogram  as  a 
basis  for  judging  the  efficiency,  energy 
efficiency,  safety  or  other  attributes  of 
energy  conservation  materials,  prod¬ 
ucts  or  devices. 

The  Act  also  requires  DOE  to  con¬ 
sult  with  the  Federal  Trade  Commis¬ 
sion  to  ensure  that  such  standards  do 
not  operate  to  deceive  consumers  or 
unreasonably  restrict  consumer  or  pro¬ 
ducer  options  and  that  such  standards, 
when  applicable,  are  suitable  as  a  basis 
for  making  truthful  and  reliable  dis¬ 
closures  to  consumers  regarding  per¬ 
formance  and  safety  attributes  of 
energy  conservation  products,  materi¬ 
als  and  devices. 

Comments 

The  statutory  provisions  raise  many 
questions  about  product  standards. 
For  example,  how  should  DOE  deter¬ 
mine  that  a  given  standard  is  “suit¬ 
able”  as  a  basis  for  making  truthful 
and  reliable  disclosures  to  consumers? 
What  criteria  should  be  used  to  insure 
that  given  standards  to  not  operate  to 
deceive  consumers  or  unreasonably  re¬ 
strict  consumer  or  producer  options? 

Issued  in  Washington,  D.C.  on  Janu¬ 
ary  4,  1979. 

Omi  Walden, 

Assistant  Secretary,  Conservation 
and  Solar  Applications. 
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